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murrer; (2) that 1n an action on a statute the party prose- i _
cuting must allege every fact necessary to make out his : - i
title and his competency to sue ; (3) that the language of i i
the statute is to be particularly adlm ed to 1n the construc- A ‘
tion of penal laws. b
In the body of the opinion the court uses the following :2 H

la.nfrua@e (p. 109):

“In actions directly upon a statute, or on rights derived qin
from a statute, the p{u*x prosecuting must all ege, and con-
sequently prove, every fact necessary to make out his title
to the lmm denmndml, and /s Comm tency to sue for 1t.
(Com. 1)1g. Action on Stat., A. 1, 2, 3, and Pleader, ¢
76, ) An informer cannot support an action unless there
be an express provision in the statute enabling him to sue.
(Rex vs. Malland; 2 Stra., 828: Fle 2ming vs. B(ulc}, O Hast,
313.) And,if the ¢ statute. creatmg the penalty and bestow-
Ing 1t upon the informer does not give the mode of pro-
ceeding, he is bound to set forth the speclal matter upon
which the right of action arises, and allege and prove 1n

wh ‘lt way the penalty vestsin him. (Cole ws. Smith,4Johns., i
1 , Bigelow ws. Johnson, 13 Johns., 428 ; Smith vs. J_«Ir(er- 1
“m: 10 \\ en., 184 ; Fairbanks vs. Antrim, 2 M. Hamp., 105 ;
Ellis vs. Hall, 2 Aik., 41.) The doctrine, in effect, is a
I)ll(dl)]e to actions founded upon statutes other than for
pumltlev for, when a statute is made to remedy any mis-
chief or ogrievance, 01 bestow any interest or 11011t upon an
nuhudum the mode of remedy, ‘when one is (lwlg‘lldte(l by .
1t, must be ExacrrLy followed. (Stowell vs. I lagg, 11 Mass. i
%4 Stevens vs. The Proprietors of the Mlddlese‘c Cdl]dl
12 \Ia« ,466.)  And, if the form of remedy 1s not pmnted __
out, dlld the law st 1”)110% one by implication, the plaintifl 1
must aver and prove every fact necessary to show the ex-
istence of the right in him under the statute. (blgelow VS
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The ( (mlhn(lo: & Concord Turnpike Comp any, { M&‘SS |
202 ; Bigelow vs. Johnson, 13 Johns., 428.) We think, ’UW](""‘" i
ﬁff’w &UP// estanlished rules ut law, that Hu) Lo p/rzmt?ﬁq prose- 1

’ZMJ this action do not come w ithin and satisfy the provisions (|

of the \ffffffl‘( mz m/ the pei u.f/z’J to the nerson who sh%l sue /O’T‘
z/{{ S({]rﬁ(

“Thereis manifest distinction between giving a penalty
0 & common informer and lmposing one for the benefit of
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